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United States Court of Appeals for the 

District of Columbia i 


No. 6298. 


Jane M. Maher, Executrix c. t. a. of Estate of Joseph P. 

Maher, Deceased, Appellant, 


vs. 


Florence J. Harriman, Otherwise Known as (Mi’s.) J. 

Borden Harriman. 


a Supreme Court of the District of Columbia 

At Law. 


No. 81464. | 

I 

i 

Florence J. Harriman, Otherwise Known as (Mrk) J. 

Borden Harriman, Plaintiff, j 

vs. j 

v ! 

Raymond T. Baker and Delphine Dodge Baker; Wm. P. 

Lipscomb Co., Inc., a Body Corporate; J. H. Small & 
Sons, a Body Corporate; Logan Pingree, and Joseph P. 
Maher, Defendants. 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, ijn said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 


1—6298a 
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1 Second Amended Declaration Filed With Leave of 

Court First Had and Obtained. 

Filed May 15,1933. 

In the Supreme Court of the District of Columbia, Holding 

a Law Court. 

At Law. 

No. 81464. 

Florence J. Harriman, Otherwise Known as (Mrs.) J. 
Borden Harriman, Plaintiff, 

vs. 

Raymond T. Baker and Delphine Dodge Baker; Wm. P. 
Lipscomb Co., Inc., a Body Corporate; J. H. Small & 
Sons, a Body Corporate; Logan Pingree, and Joseph P. 
Maher, Defendants. 

Count 1. The plaintiff, Florence J. Harriman, otherwise 
known as (Mrs.) J. Borden Harriman, sues the defendants, 
Raymond T. Baker, Delphine Dodge Baker, Wm. P. Lips¬ 
comb Co., Inc*., a body corporate, J. H. Small & Sons, a body 
corporate, Logan Pingree and Joseph P. Maher, for that 
heretofore, at the time of the wrongs herein complained 
of, she was the owner and was seized and possessed of a 
large tract of ground in the District of Columbia, officially 
designated for purposes of taxation as Parcels 18/24,18/25, 
18/26, 18/27, 18/34 and 18/61, located at the intersection of 
Ridge Road and Reservoir Road, and improved by a dwell¬ 
ing house known as 1800 Ridge Road (formerly Foxhall 
Road) which at the time of the occurrences herein set forth 
was used and occupied by her as her home, and that, on to 
wit, the 22nd day of April 1931, the said defendants, with 
force and arms, did break and enter into and upon 

2 the said ground of the plaintiff, and trod down, tram¬ 
pled upon, consumed, destroyed and spoiled the grass, 

herbage, shrubbery, ornamental trees, then and there grow¬ 
ing and being of great value, and changed the contour of 
said land, killed and destroyed valuable shrubbery and trees 
then and there standing and growing on said land, endan¬ 
gered the lives of other such shrubbery and trees, and bur¬ 
led to a great depth a large quantity of very fertile, val- 
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liable top soil, and rendered it impossible to continue and 
complete the landscaping of said tract of land in the man¬ 
ner theretofore planned and commenced, all of which said 
acts on the part of said defendants were without thje knowl¬ 
edge, assent or approval of the plaintiff, or legal (right on 
the part of defendants, or any of them, all to the! damage 
of the plaintiff in the sum of Twenty-five Thousand] Dollars 
($25,000.00). 

Count 2. The said plaintiff further sues the said defend¬ 
ants, for that heretofore, at the time of the wrongls herein 
complained of, she was the owner and was seized and pos¬ 
sessed of a large tract of ground in the District o^ Colum¬ 
bia, officially designated for purposes of taxation jas Par¬ 
cels 18/24, i8/25, 18/26, 18/27, 18/34 and 18/61, located at 
the intersection of Ridge Road and Reservoir Ropd, and 
improved by a dwelling house known as 1800 Ridiie Road 
(formerly Foxhall Road), which at the time of the occur¬ 
rences herein set forth was used and occupied by hej* as her 
home, and that, on to wit, the 22nd day of April 1^)31, the 
said defendants by their agents, servants and/or (Employ¬ 
ees, act in a- pursuant to orders given them bv defendants 
with force and arms did break and enter into and upon 
said ground of the plaintiff, and trod down, tramplejd upon, 
consumed, destroyed and spoiled the grass, herbage, shub- 
bery, ornamental trees, then and there growing and 
3 being of great value, and changed the contjour of 
said land, killed and destroyed valuable shrubbery 
and trees then and there standing and growing on sai|d land, 
endangered the lives of such shrubbery and trees and buried 
to a great depth a large quantity of very fertile, valuable 
top soil, and rendered it impossible to continue and com¬ 
plete the landscaping of said tract of land in the manner 
theretofore planned and commenced, all of which said acts 
on the part of said defendants were without the knowledge, 
assent or approval of the plaintiff, or legal right on the 
part of defendants, or any of them, all to the damage of 
the plaintiff in the sum of Twentv-five Thousand Dollars 
($25,000.00). " | 

BLAINE MALLAN,| 

C. H. MERILLAT, I 
Attorneys for Plaintiff . 
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4 Pleas of flic Defendants , Logan Pingree and Joseph 

P. Maher. 

Filed May 26, 1933. 


1. Now come the defendants, Logan Pingree and Joseph 
P. Maher, and each of them, by their attorney, and for a 
first and several plea to the first count ot the second 
amended declaration herein, aver and say as follows: 

That tliev have no knowledge or information sufficient 
% 

to form a belief that at the time of the wrongs complained 
of in the first count of said second amended declaration, 
plaintiff wast the owner and was seized and possessed of 
the ground and improvements described in said count, and 
that the same was used and occupied by her as her home. 
Tliev denv that on, to-wit, the 22nd dav of April, 1931, tliev 
did, or did either of them, with force and arms, break and 
enter into and upon the said ground of the plaintiff, and 
tread down, trample upon, consume, destroy and spoil the 
grass, herbage, shrubbery, and ornamental trees thereon. 
Thev denv that tliev, or either of them, changed the con- 
tour of said land and destroved shrubberv and trees stand¬ 


ing and growing on said land. They deny that they, or 
either of them, endangered the lives of other such shrub¬ 
bery and trees, and buried to a great depth a large quan¬ 
tity of fertile top soil. They deny that they, or either of 
them, rendered it impossible to continue and complete the 
landscaping iof said tract in the manner theretofore 
planned and commenced, and deny each and every other 
material allegation, in said count contained, not heretofore 
specifically denied. 

2. For a second and several plea to said first count of 

said second amended declaration, defendants aver 

5 and sav as follows: That thev are informed and be- 

• » 

lieve, and therefore aver, that whatever substances 
were removed to or dumped upon the land described in said 
count, were removed to and dumped upon said land with 
the knowledge, consent and approval of the plaintiff or her 
agent or agents. 

3. And as a further plea to the said first count of said 
second amended declaration, the defendants aver and say 
as follows: 
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They deny that there ever was any valuable gi’ass, herb¬ 
age, shrubbery or ornamental trees on the premises of 
the plaintiff; they deny that there was any quantity of 
fertile valuable top soil; they deny that the plaintiff had 
any landscaping plans to be completed, and say that all 
that part of the premises of the plaintiff on which [there was 
a deposit of dirt was a bog and a swamp, and! that the 
deposit of the soil thereon was of great advantage land value 
to the plaintiff. | 

* # * • » * | • 

i 

1. Xow come the defendants, Logan Filigree and Joseph 
P. Maher, and each of them, by their attorney, ijnd for a 
first and several plea to the second count of the second 
amended declaration herein, aver and say as follows: 

That tliev have no knowledge or information (sufficient 
to form a belief that at the time of the wrongs complained 
of in the second count of said second amended declaration, 
plaintiff was the owner and was seized and possessed of 
the ground and improvements described in said count, and 
that the same was used and occupied by her as h^r home. 
They deny that they, or either of them, did on, to L wit, the 
22nd day of April, 1931, by their agents, servant*? and/or 
employees, acting pursuant to orders given by t|hem, or 
either of them, with force and arms, break ajid enter 
(J into and upon the said ground of the plaintiff, and 
tread down, trample upon, consume, destroy and 
spoil the grass, herbage, shrubbery, and ornamental trees 
thereon. Tliev denv that tliev, or either of them, bv their 
agents, servants and or employees acting pursuant to or¬ 
ders given by them, or either of them, changed the [contour 
of said land and destroved shrubberv and trees standing 
and growing on said land, endangered the lives of other 
such shrubbery and trees, and buried to a great ^epth a 
large quantity of fertile top soil, and rendered it impossible 
to continue and complete the landscaping of said tract in 
the manner theretofore planned and commenced, arjd deny 
each and every other material allegation, in said count con¬ 
tained, not heretofore specifically denied. 

2. For a second and several plea to said second count 
of said second amended declaration, defendants avjer and 
say as follows; That they are informed and believe, and 
therefore aver, that whatever substances were removed 
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to or dumped upon the land described in said count, were 
removed to and dumped upon said land with the knowledge, 
consent and approval of the plaintiff or her agent or agents. 

3. And as a further plea to the said second count of said 
second amended declaration, the defendants aver and sav 
as follows: 

Tliev denv that there ever was anv valuable grass, herb- 
age, shrubbery or ornamental trees on the premises of the 
plaintiff; they deny that there was any quantity of fertile 
valuable top soil; they deny that the plaintiff had any 
landscaping; plans to be completed, and say that all that 
part of the premises of the plaintiff on which there was a 
deposit of dirt was a bog and a swamp, and that the 
7 deposit iof the soil thereon was of great advantage 

and value to the plaintiff. 

WHELAN & O’CONNELL, 

By W. B. O’CONNELL, 

Attorneys for Logan Pvngree 

and Joseph P. Maher. 

Joinder in Issue. 

Filed Mav 31, 1933. 


Comes now the plaintiff, by her attorneys, and joins issue 
on the several pleas and each of them tiled herein by the 
following named defendants and each of them to the first 
and second counts of plaintiff’s second amended declara¬ 
tion: Raymond T. Baker and Delphine Dodge Baker; Win. 
P. Lipscomb Co., Inc.; J. H. Small & Sons, a body corpo¬ 
rate; Logan Pingree and Joseph P. Maher. 

! C. H. MERILLAT, 

BLAINE MALLAN, 

Attys. for Plaintiff. 

8 Supreilne Court of the District of Columbia. 

Tuesday, April 17, 1934. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 


* 
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Conies now William B. O’Connell, attorney for the de¬ 
fendants, and suggests the death of the defendant Joseph 
P. Maher and moves that Jane M. Maher, Executrix c. t. a. 
of the Estate of Joseph P. Maher, Deceased, be made a 
party defendant herein in the place and stead of said Joseph 
P. Maher, which is accordingly ordered. And said Jane M. 
Maher, Executrix c. t. a., is hereby substituted ^s party 
defendant in the place and stead of Joseph P.j Maher, 
Deceased. ! 

And thereupon, comes now a jury of good an(l lawful 
persons of this district to-wit: Sheldon Geary, Mrs. Rosa 
Carter, Mrs. Virginia E. Groome, James B. Evajns, Wil¬ 
liam H. Yerkes, Jr., Harold S. King, Rufus S. Grojss, Her¬ 
bert W. Primm, August Pflieger, Mrs. Nellie N. AjcCrone, 
Charles E. Moore and Lucius E. Steere, Jr., who are duly 
sworn to well and truly try the issue herein joined apd after 
this cause is heard in part the jury is respited ijmtil to¬ 
morrow morning at ten o’clock. I 
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Supreme Court of the District of Columbia. 


Monday, April 23, 


1934. 


Session resumed pursuant to adjournment, Hon.j James 
M. Proctor, Justice, presiding. i 

| 

* * • • • • 4 

Come again the parties hereto in manner as aforesaid and 
the same jury that was respited Friday last and aftjer this 
cause is further heard and given to the jury in charge they 
upon their oath say they find for the plaintiff as pgainst 
the defendant Jane M. Maher, Executrix c. t. a. of the 
Estate of Joseph P. Maher, Deceased, in the sum of I Eight 
Hundred Fifty Dollars ($850.00); and the jury further say 
they find in favor of the defendant Ravmond T. Bakef. 

• ♦ I 

Friday, May 11, ^934. 


Session resumed pursuant to adjournment, Hon. ^James 
M. Proctor, Justice, presiding. 

i 

I 

«► * m * • • #1 

I 

Comes now the plaintiff by her attorney of record and 
withdraws her motion for a new trial tiled herein, ^here¬ 
upon, judgment on the verdict in this cause is ordered 
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Wherefore, it is considered that plaintiff recover of the 
defendant Jane M. Maher, Executrix c. t. a., of the Estate 
of Joseph P. Maher, deceased, the sum of Eight Hundred 
Fifty Dollars ($850.00), together with costs of suit to be 
taxed by the clerk and have execution thereof. 

Further, it is considered that plaintiff take nothing by 
this action as to the defendants Raymond T. Baker. 

10 Delphine Dodge Baker, Win. P. Lipscomb Co., Inc., 
a body corporate, J. II. Small & Sons, a body cor¬ 
porate and Logan Pingree, that said defendants go hence 
without day, be for nothing held and recover of plaintiff 
their costs of 1 defense to be taxed by the clerk and have 
execution thereof. 

From the foregoing judgment the plaintiff and defend¬ 
ant Jane M. Maher by their attorneys of record, in open 
Court, note an appeal to the Court of Appeals of this Dis¬ 
trict; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof, in each appeal or as to the defendant 
Jane M. Maher an undertaking to act as a supersedeas bond 
is hereby fixed in the sum of One Thousand Dollars 
($ 1000 . 00 ). 

By and with the consent of the defendants’ attorneys 
the time within which the plaintiff may file her Bill of Ex¬ 
ceptions is hereby extended to and including June 15, 1934. 

Memoranda. 

May 22, 1934.—Undertaking on appeal approved and 
filed. 

May 31, 1934.—Proposed Bill of Exceptions of defendant 
Maher and notice of submission, filed. 

11 Assignment of Errors. 

Filed May 31, 1934. 

#•••••• 

Comes now the defendant, Jane Maher, Executrix of 
Estate of Joseph P. Maher, deceased, and for assignment 
of errors on appeal states that the court below erred: 

1. In refusing to direct the jury, at the close of the plain¬ 
tiff's case, to find a verdict in favor of this defendant. 
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2. In submitting the case to the jury. j 

3. In refusing to direct the jury, at the close of tjhe case, 
to find a verdict in favor of this defendant. 

WHELAN & O’CONNELL, ! 

Bv W. B. O’CONNELL, 

* i 

Attorneys for Jane Maher, 
Executrix of Estate j of 
Joseph P. Maher, Deceased. 

* 

| 

Service of a copv acknowledged this 29th dav of May, 
1934. 

BLAINE MALLAN,j 

Attorney for Plaintiff, 
Bv BLAINE MALLAN,j 
By M. BELLER. 

i 

12 Supreme Court of the District of Columbia. | 

i 

Monday, June 25,1934. 


Session resumed pursuant to adjournment, lion. 
M. Proctor, Justice, presiding. 


James 


Come now the parties hereto by their respective! attor¬ 
neys of record, and thereupon, the defendant Jane jdaher, 
Executrix of Estate of Joseph P. Maher, deceased, by her 
attorneys submits to the Court her Bill of Exception^ taken 
at the trial of this cause and prays that the same be 'signed 
and made of record, nunc pro tunc, which is hereby <iccord- 
inglv done. 

l 

Designation of Record. 


Filed May 31, 1934. 


The Clerk, in preparing the transcript of record on ap¬ 
peal in the above entitled cause, on behalf of the defendant, 
Jane Maher, Executrix of the estate of the defendant, 
Joseph P. Maher, deceased, will include therein the fallow¬ 


ing: 


1. Second Amended Declaration. 

2. Plea of defendant, Joseph P. Maher. 
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3. Joinder of I.^sue. 

4. Verdict. 

3. Judgment on verdict and memo of notation of appeal 
and of bond fixed. 

(>. Memo of filing cost bond. 

7. Memo of filing, submission and settlement of bill of 
exceptions. 

13 8. Rill of exceptions (to be furnished). 

9. Assignment of Errors. 

10. This Designation of Record. 

WHELAN & O'CONNELL, 

By W. B. O'CONNELL, 
i Attorneys for Jane Maher , 

Executrix of Estate of 
i Joseph P. Maher, Deceased. 


Service of a copv acknowledged this ‘J9 dav of Mav, 1034. 

BLAINE MALLAN,* 


Attorney for Plai)ififf. 
By BLAINE MALLAN, 

By M. BELLER. 


Additional Designation of Record. 
Filed June 7, 1934. 


(Mines now the plaintiff by her attorneys and makes the 
following additional designation of record in the above en¬ 
titled cause: 

The order of court made on suggestion of counsel for 
defendant Joseph P. Maher making Jane Maher a defend¬ 
ant in the place and stead of the decedent Joseph P. Maher. 

BLAINE MALLAN, 

C. H. MERILLAT, 

Attorneys for Plaintiff. 

Service of copy of above acknowledged this 7th day of 
June, 1934. 

W. B. O'CONNELL, 

R., 

Attorney for Defendant Malier. 
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14 Supreme Court of the District of Columbija. 

United States of America, 

District of Columbia, ss: j 

I 

I, Frank E. Cunningham, Clerk of the Supreriie Court 
of the District of Columbia, lierebv certify the foregoing 
pages numbered from 1 to 13, both inclusive, to lj>e a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made paiit of this 
transcript, in cause Xo. 81464 at Law, wherein Fld> rence J. 
Harrinian, otherwise known as (Mrs.) J. Borden Harri- 
man, is Plaintiff and Raymond T. Baker et al. are Defend¬ 
ants, as the same remains upon the tiles and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of August, it)34. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

15 In the Supreme Court of the District of Columbia, 

Holding a Law Court. j 

I 

At Law. 


No. 81,464. 

Florence J. IIarriman, Otherwise Known as Mrs. J. 

Borden IIarriman, Plaintiff, 

vs. 

Raymond T. Baker, Delphine Dodge Baker; Wm. F. Lips¬ 
comb Co., Inc., a Body Corporate; J. H. Small & Sons, a 
Body Corporate: Logan Pingree, and Jane Maherj Exec¬ 
utrix of Estate of Joseph P. Maher, Deceased, Defend¬ 
ants. 

1 

I 

Amended Bill of Exceptions. 

i 

At the trial of the issues in the above-entitled cajse be¬ 
fore the Honorable James M. Proctor, Associate Justice 
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of the Supreme Court of the District of Columbia, and a 
jury, beginning on the 17th clay of April, 1934, and ending 
on the 23rd day of April, 1934, the following proceedings 
were had: 


Florence J. Harriman testified that she was the owner 
of premises known and described as 1800 Foxhall Road, 
Northwest, ini the City of Washington, District of Colum¬ 
bia: her place; consisted of a tract of nine acres, of which 
three acres was not here involved and lay north of her 
home and its drivewav and was for sale and intervened be- 
tween her home place and the next building to the north 
on her side of Ridge Road, namely, the dwelling and 
grounds of the defendant Baker. She testified she had paid 
$75,000 for the property, had spent about $50,000 
1(> in remodeling her house and in terracing and im¬ 
proving the land immediately adjacent to the house. 
She had had plans made for a sunken garden, with flower¬ 
ing fruit trees and shrubberv further awav on the south 
part of the tract where the dumping hereafter referred to 
occurred and in which direction there was the most beau¬ 


tiful view around Washington. She went to Bermuda about 
March 15th and returned to Washington the evening of 
April 22nd, 1931, and found someone had dumped an 
enormous amount of red earth twelve feet high at least 
in the vicinity where she intended to have a pool and 
sunken garden and fruit trees and shrubbery arid had 
seriously damaged by dumping close to it a most beautiful 
flowering eherrv tree, one of the largest she ever saw. She 
had given no one authority to dump upon her place and no 
one had authority to give permission to do so. When she 
went to Bermuda she left on the place her colored cook, 
Josephine Robinson, and her butler, Andrew Elder, who 
came to work for her the previous December, but they had 
no authority to permit dumping. 

When informed of what had occurred on her return she 


called up Mr. Boss of Boss and Phelps, the real estate 
agents through whom she had bought the place and Boss 
suggested sheicall up Ray Baker saying—Baker had been to 
Boss’ office seeking permission to put earth on the place 
and had been informed he, Boss, was not her agent with 
suggestion Baker cable witness. 

Baker, when telephoned, informed witness, “No, I know 
nothing about it”, and later in the telephone talk said, 
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“Delphine and I watched them doing it, and ojnly yester¬ 
day we said, 4 What is Daisy thinking of, she ijs going to 
kill that cherry tree, what an awful mess they ^re making' 
on that place' ”. Witness told Baker of Boss’ statements 
above and that witness had told Baker s]ie had re- 
17 ccived no cable, and Baker said over and! over that 
lie had never cabled and added “I knew nothing 
about this, it must have been that bird Small ivho is re¬ 
sponsible”. Witness told Baker she would have arrested 
any men who came on her place in the morning. 

Early next morning witness was awakened and saw five 


big trucks piled with dirt dumping on her place land sum¬ 
moned the police and had the men arrested. The! dumping 
made the place an uglv eve sore. i 


Teunis Collier, builder, who had remodeled Mrs. Harri- 

7 # I 

man's house and immediately adjacent terraces and 
grounds a year prior to the dumping and Jame.4 Adama, 
architect, who had made the plans and a sketch f(j>r a pool, 
sunken garden and trees and shrubberv, testified to the 
great beauty of the view and that Mrs. Harriman had plans 
made to improve the land to the south in accordance with 
a sketch introduced in evidence prior to the dumping. 
Collier testified that one day in April while driving he had 
observed dumping on Mrs. Harriman’s place. Tile trucks 
bore the name of defendant Maher and following them from 
curiosity he saw the dirt was coming from the Baker place. 
He estimated afterwards that about 3500 cubic y^rds had 
been dumped. 

Harry Boss gave testimony to the effect that defendant 
Baker, in the spring of 1931, had visited him to obtain per¬ 
mission to dump dirt on the Harriman place front where 
Baker was having a home built to the north on Ridge Road 
and had been informed by witness that he was not lnjr agent 
except for sale of three acres to the north, that he] under¬ 
stood Mrs. Harriman was away on a cruise and said Baker 
better cable her. Baker said “I know Daisy personally and 
1 will cable her” to which witness replied, “That is the 
proper thing to do”. 

18 On cross-examination witness testified that Baker 
stated he wanted the privilege of dumping the dirt 
there because he had dirt coming out of an excavation of 
the house he was building just north. Witness Replied 
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no" wlien asked if he had authority to give permission 
to dump. Witness did not .give Mrs. Harriman's cable 
address in Bermuda. 


Andrew Elder testified that he had been employed by 

Mrs. Harriman as butler, with the usual duties of a butler 

about the house, but nothing to do with the grounds, in 

December 1930 1 and worked for her six months or longer. 

While Mrs. Harriman was awav in Bermuda he had been 

* 

called on the telephone by Mr. Baker, who had inquired 
whether Mrs. Harriman wanted some dirt dumped on her 
place and he had replied that he did not know, that she was 
away and the party asked her address and witness said 
she was at the Hamilton in Bermuda. Two or three days 
later parties began dumping earth in the low place and 
witness thought they had permission. He told them to be 
careful not to dump too close to the cherry tree. lie had 
no authority to give permission and had not given any one 
permission to dump but when they told witness they had 
permission he said it was all right if they had permission 
to do so. 


Josephine Robinson, the cook, testified a man had ap¬ 
proached her but she had given no one permission to dump 
but told the party Mrs. Harriman was away and the butler 
was in charge. 

George H. Crissman testified that he was a policeman 
and his beat included the Harriman property. When he 
came on duty one morning he saw dirt had been dumped 
on plaintiff's place and stopped one of Maher’s trucks. 
He traced the earth back to the Baker estate. As fast as 
one truck pulled out another pulled in. He had talked to 
Mr. Maher not that day but during the period of 
19 the dumping. 

O. What did vou sav to Maher and what did he sav to 

V • * % 

vou? A. I -just instructed him to have a man follow the 
trucks up. sweep the road off, the dirt on the road as the 
trucks were coming down. 

He also had talked to Maher's foreman. One morning, 
he could not remember the date, dirt had been previously 
dumped there, 1 and “I asked where they were dumping that 
dirt, and he said on Mrs. Harriman’s property, and I asked 
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him where lie got permission, and he said from up there, 
pointing to the house. I said, ‘Let us go up and Verify it.' 
So this foreman and I, I do not remember whiph one it 
was, went up there, and he told this butler he ha{l permis¬ 
sion to dump, and the butler says, ‘All right, if j you had 


permission to dump, go ahead’ 

On cross-examination witness testified dirt Iliad been 


dumped the week before he came on duty at that place and 
was put on there afterwards. The butler said, J ‘‘If you 
have permission”. Witness did not know Mrs. l|arriman 


was a wav. 

( c ). Did you ever see Mr. Maher on the propertiv? A. I 
never saw Mr. Maher on the Harriman estate, I ^een him 
on the Baker estate. 


Testimony was given on behalf of plaintiff to t|ie effect 
that the cost of removing the earth and replacing damaged 
valuable top soil and shrubbery would exceed $15(10. 

Plaintiff by subpoena duces tecum summoned the individ¬ 
ual defendants and officers of the corporate defendants to 
produce their contracts for construction and work on the 
Baker house and grounds. Defendant Baker in Response 
to the subpoena testified that his contract was in 
20 Detroit and same was not produced. The other wit¬ 
nesses identified as the original contractunder 
which the Baker house was constructed and excavation and 
other work performed the following: 

Contract dated March 18th, 1931, between Raviiiond T. 


Baker and William P. Lipscomb Company for the erection 


of a residence and garage on Foxhall (otherwise known as 
Ridge Road) Road, cost $364,000, with provision fpr liqui¬ 
dated damages for each day’s delay in completion Ibeyond 


December 1, 1931, and governing the matter of extras. 

Subcontract dated April 21, 1931, between Wm. P. Lips¬ 
comb Co., Inc., as general contractors, and John H f Small 
& Sons, as subcontractors, for all excavations and certain 
other work on the Baker place for $15,063.10, with provi¬ 
sion in the subcontract as follows: “It is understood that 
an unusual effort will be made to complete this contract at 
the earliest possible moment” and provision for extras. 

Subcontract dated April 22, 1931, between J. H. Small & 
Sons, as contractor, and Logan Pingree Company, As sub¬ 
contractor, the latter to complete all excavations and grad¬ 
ing for the Baker residence for $5,600, it stating t[me to 
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be of essence of the contract and the same provision as 
above for unusual speed. 

Also, on the letterhead of J. P. Maher, general contrac¬ 
tor, the following paper identified as bearing the signature 
of decedent Maher: 

April 8, 1031. 

Logan Pingree Co., 

3820 Garfield St. X. W. 


Dear Sir: 


21 


I agree to haul surplus earth from Raymond T. 
Baker estate located on Ridge Road X. AY. for the 
sum of (18c) eighteen cents per cu. yard. 

Verv trulv vours, 

JOS. P. MAHER. 


On behalf of this defendant, Jane Maher, who was sub¬ 
stituted as party defendant as executrix under the will of 
Joseph P. Maher, by reason of the death of Joseph P. 
Maher, testimony was to the effect that in April, 1031, 
Joseph P. Maher was a general contractor, engaged in the 
business of trucking and hauling: on behalf of the defend¬ 
ant Maher testimony was introduced that for some months 
prior to and during the work of excavating and hauling, 
Maher, who died on Januarv 3, 1934, had been in bad health 
and during a considerable part of the time confined to his 
home but that he was able to and did get out at intervals 
for brief periods of time and attended to business, the 
business otherwise being in charge of Bennett M. Cross. 

Cross testified that Maher ever since witness had been 
working for him had been sick. Witness had gone as high 
as a month to six weeks without seeing him. Witness was 
Maher's superintendent and had made the negotiations 
with Mr. Maloney, representing the Pingree Company, for 
the removal of the dirt from the Baker estate. Maloney 
asked witness a price per cubic yard. According to the 
original plan the dirt was not to be taken off the Baker 
place but a change of plans developed due to a change of 
grade for the house and witness gave Maloney a price of 
18 cents per cubic yard to take it away and witness went, 
about arranging for place to dump the dirt. He had heard 
Mrs. Harriman or her agent previously had bought some 
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dirt for her property there and he went to her house. He 
asked the colored woman who came to the jdoor and 
asked for the gentleman of the house and she re- 


oo 


plied the ladv of the house was awav. He 

1 » % 


asked if 


there was anvbodv in charge and she said there was a man 
in charge. He asked this man who he learned sijice com¬ 
ing to court was Elder if they had enough fill down in the 
bottom there and Elder said, “Well, they stopped filling 
one time for lack of fill”. The foregoing evidence! was in- 
troduced over objection and exception of plaintiff that the 
butler could not by any admission or statement bind plain¬ 
tiff or give permission and after discussion the court in¬ 
formed the jury the evidence was taken merely! on the 
question of punitive damages. | 

Witness thereupon proceeded and testified that Elder 
informed him that the ladv of the house was away. “He 
did not say where, as I recall, and he says ‘Dump it in the 
bottom down there, but, he says, do not get too close to the 
tree, kind of keep it away from the tree line*. So I went 
u]) and told the trucks to change the route and meet me 
down at this place, and we started dumping in there and 
kept away from the tree where he said we should, so as to 
make sure that we did, as we did on several occasions to 
keep things right, I pulled another foreman up there)?, Clay¬ 
ton Able, who was working under me and put him|on the 
job. And we dumped there until we were stopped, iji other 
words, we never did finish what we intended to do when 
we went in there. I had made arrangements with the 
Logan Filigree Company for what we call a bulldozer to 
grade the stuff and intending to fix it in there the wav they 
chose to have it”. Mrs. Harriman had stopped) them. 
Maher was not present at the time the negotiations took 
place and had nothing to do personally with putting the 
dirt on there, and witness had no instructions from (Maher 
regarding this particular job, the handling of it beiijig left 

entirelv to witness. There was about 2000 vards of 
• 

23 dirt put on the Harriman place and approximately 

6300 yards had been dumped from the Baker place, 
the balance at other places than Mrs. Harriman’s. 

On cross-examination witness testified he did npt sec 
the paper of April 8, 1931, signed and without his repords, 
which were at his office, could not tell when the first (earth 
was removed. The Pingree Company was doing thfe dig- 


18 


JANE M. MAHER, ETC., VS. F. J. HARRIMAX, ETC. 


ging. Shown the Pingree-Small contract dated April 22, 
witness said he did not know whether the hauling was done 
before the contract for the excavating was let because the 
first time he ever saw the Pingree-Small contract was when 
plaint ill's counsel showed it to him in Court. 

Asked if Maher was on the job at the Baker place wit¬ 
ness replied, **I don't recall ever seeing him there". He 
could not tell whether his talk with Elder was prior to 
April 8. He thought he began dumping the day after his 
talk with Elder. 

On redirect! examination witness testified there was not 
to his knowledge a written contract with Malonev who was 
engineer for the Pingree Company. 44 All we have ever had 
has just, been verbal". 44 1 made a verbal contract with 
Mr. Maloney, in other words he asked me for a price and 
I gave it to him. That is all that has ever been on anv 
job”. 


Clayton Abel testified that in April 1931 lie was employed 

by Joseph P. Maher. He was driving a truck but had his 

arm broke and Maher gave him a job checking loads. Wit- 

ness' particular Boss was Cross, who sent witness up to the 

Baker estate. Cross showed witness where to dump, “and 

to make sure !of it I went up there to see the lady or man, 

whoever it was, that owns the property, and I went up in 

the vard and I asked for to see the owner of the house. The 
% 

colored ladv said, “The ladv who owns the house, 
24 she is not here, but the butler, he is in charge. He 
might be able to tell vou something about it.” She 
went to the house and got the butler and he came out on 

vT? 

the front lawn and showed me exactly, said, ‘They have 

been dumping dirt down there’ ”. The butler told witness 

whatever he did not to hit the tree and break off anv limbs. 

% 

The foregoing was admitted by the court solely as bearing- 
on punitive damages. Witness did not see Maher and took 
his orders from Cross. 

On cross-examination witness testified Cross was in 
charge of the work for Maher and was Maher’s superintend¬ 
ent. They had already dumped on the land about three 
days before witness got there. He had however gone up 
to make it clear on his part to see if it was all right, though 
his boss told him it was all right that morning. The butler 
said “they had been dumping there, he guessed it was all 
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rii>]it to dump there”. When the police took witness up 
there Mrs. Harriman seemed very mad about the ciirt being 
dumped there but lie did not remember what was said. 

Logan Pingree, who had produced the contract hereto¬ 
fore referred to between the Pingree Company aild Maher 
and that he did not have the contract between the Pingree 
Company and Small & Sons but that a copy of it was in 
possession of Small in the court room, whereupon slame was 
introduced in evidence by plaint iff as part of plaint ijff’s case, 
testified as witness for defendant. In the course of his 
testimony witness Pingree testified that the SmalLPingrec 

• ' m i * 

contract dated April 22, 1931, was written up in jJune or 
July 1931 and the paper signed by Maher dated April 8 
was written up about the same time. All there had been 
originally was a proposal, which defendant Maher intro¬ 
duced in evidence, dated March 17, 1931, whereby ihe Pin¬ 
gree company by witness wrote John H. Small III Inc. the 
Pingree Company would complete the shovel excava- 
2o tion for house, garage and roadway for the Baker 
estate and backfilling and grading and filling [terrace 
for $5,600 and a letter dated April 8, 1931, similarly! signed 
and addressed agreeing to remove 41 the excess excavated 
material” for IS cents per cubic yard. j 

Witness testified: “When the Small company, o\Wng to 
all this trouble, asked me for a formal contract, ll asked 
Mr. Maher for a formal contract to conform to the verbal 
method under which we had worked”. The letter of wit¬ 
ness of April 8 was because he was told by Small’s repre¬ 
sentative the plans had been changed definitely lowering the 
building two feet and making it necessary to haul dirt from 
the site instead of being used on the site. 

On cross-examination witness testified the agreement pur¬ 
porting to be dated April 22, 1931, was written up after 
the trouble started the following Julv and after suit had 
been instituted. I 

“Q. Why did you put in the 22nd day of April as being 
the date the contract was written up, after all this tifouble 
was started, when vour contract reallv began as eaHv as 
the first of April? A. Your answer is as good as mine 
about that, I don’t know whv it was done. i 

Q. Wasn’t it done with reference to this controversy? A. 
The Small Company wanted an agreement on account of 
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this controversy which I was perfectly willing to give them. 

Q. Why did you give them an agreement that purports 
to bear date the dav before Mrs. Harriman started this 
work? A. You will have to ask the man that dated that 
contract, it was presented to me for signature. I read it 
and signed it, it was already dated. 

Q. Had you raised any question at all about the 
20 fact it was not the true date of the contract ! A. 

None whatever. 


The specifications for the work applying to him should 
be in the possession of the Lipscomb Company, they were 
always available on the job. 


Witness testified further that the contract in evidence 
calling under date of April *22, 1931, for Pingree to do the 
excavation, etc. for $5600 covered the original work and 
was written up about July 1931. All lie had originally was 
the letter he had written March 17, 1931, and a verbal con¬ 
firmation of its acceptance. Asked why the excess dirt mat¬ 
ter of the present controversy was not incorporated in the 
contract written up in July witness said he did not know. 
Payment under the contract had more than likely been made 
earlier than Julv. 


Q. My question is why did you not put the complete mat¬ 
ter in this contract? A. Because I did not write the con¬ 
tract, and I did not criticize it after it was written. 

Q. When you received it did you not know it was for the 
purpose of its bearing in this controversy? A. I did. 

Q. And that it was written up for that purpose? A. I 
did. 


During the course of the trial evidence was adduced bv 
plaintiff tending to prove that it would cost in excess of 
$1500 to remove the dirt deposited, replace the good under¬ 
neath top soil that had been injured by the superimposed 
mass of elav and gravel. On behalf of the defendant, four 
witnesses, Mr. Costigan, Mr. Maloney, Mr. Pingree and 
Mr. Cross, all of whom had years of experience in 
27 hauling dirt of all kinds and character, testified that 
it would cost from six hundred to seven hundred and 
fifty dollars to restore the place to its original condition. 
Mr. Pingree stated that he would take a contract to do it 
for $750. 
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Counsel for the defendant, after the testimony was in, 
introduced in evidence correspondence between tjhe attor¬ 
ney for the defendant, Maher, and the attorneys represent¬ 
ing the plaintiff, Mrs. Harriman, copies of wliic^i are at¬ 
tached hereto, and incorporated herein, marked as (Exhibits 
A and B, and made a part of this Bill of Exceptions. These 
letters were introduced and admitted by the Could on ob¬ 
jection by counsel for plaintiff as bearing on the (question 
of mitigation of punitive damages, counsel for plaintiff con¬ 
ceding they were admissible on this ground and tljie Court 
agreeing with counsel for plaintiff they were not admissible 
as affecting the question of compensatory damages. 

At the close of plaintiff's case and at the close of the 
entire case upon defendant contending that the suit should 
have been brought in case and not in trespass s<|> far as 
defendant Maher was concerned and making molt ions to 
direct the jury on that ground to return a verdict n favor 
of defendant Maher, counsel for plaintiff contended the 
case was properly brought in trespass but moved t ie court 
if it were of a contrary opinion to permit the declaration 
to be amended so as to include a count in trespass} on the 
case, whereupon the court over objection of defendant 
stated if it concluded Maher should have been sued!in case 
it would grant leave to bring in a new count in case (but not 
including an amendment, specifying punitive damages but 
subsequently the court ruled no amendment was necessary 
and allowed defendant an exception. 

At the close of the plaintiff’s case, this defendant! moved 
the Court to direct a verdict in her favor on the ground that 
the evidence did not support an action in trespass, but that 
the evidence made out a case of trespass on the case, there 
being no evidence that the defendant personally conjmitted 
the trespass or that he directed any of his jigents, 
28 servants or employees to commit the trespass. The 
Court denied the motion, to which an exception was 
duly noted. 

Again, at the close of all the evidence, this defendant 
moved the Court to grant the verdict in her favor for the 
same reason, which motion was denied and an exception 
duly noted. 

The Court thereupon instructed the jury that they Should 
find a verdict in favor of the plaintiff against this defend¬ 
ant, and that the measure of damages would be the cost of 
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restoring the premises of the plaintiff to the condition it 
was in before the dirt was dumped upon it. The jury there¬ 
upon retired to consider of its verdict, and returned a ver¬ 
dict in favor of the plaintiff against this defendant in the 
amount of Eight hundred and fifty ($850) dollars. 

The foregoing is the substance of all of the testimony 
bearing upon 1 the exceptions herein reserved on behalf of 
this defendant. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before the jury retired to consider 
of its verdict, and because the matters and things herein¬ 
before recited are not matters of record, in order to make 
flic same a part, of the record herein, which is hereby or¬ 
dered, so that the defendant may have her case reviewed on 
appeal, the defendant, by her attorneys, moves the Court 
to sign and seal this, her Bill of Exceptions, to have the 
same force and effect as if each and every one of said excep¬ 
tions had been separately signed and sealed, which motion 
is granted by the Court; and thereupon the defend- 
29 ant tenders this, her Bill of Exceptions, and requests 
the Court to sign and seal the same, which is accord¬ 
ingly done, now for then, this 25th dav of June, 1924. 

JAMES M. PROCTOR, 

J list ice. 


The foree'oine: Bill of Exceptions is satisfactory. 

C. H. MERILLAT, 

Attorney for Plaintiff. 
WHELAN & O'CONNELL, 
Attorney for Defendant , Jane Malirr. 

20 Exhibit A. 

i May 6th, 1931. 

Blaine Malian, Esquire, 

Transportation Building, 

Washington, D. C. 

Dear Mr. Mallan: 

I talked to you several days ago about the unfortunate 
dumping of some dirt on the property of Mrs. J. Borden 
Harriman. I have before me a copy of your letter dated 
April 29th, 1931, addressed to William P. Lipscomb Com- 
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puny, Inc. As I told you over the ’phone, Mr. Joseph P. 
Maher, the man who actually hauled this dirt, is jhe one 
who, in the final analysis, will have to pay for any damage 
that may have been done as a result of putting this dirt 
there. 

Perhaps, legally, either Mr. Baker or the Lipscomf) Com¬ 
pany may be responsible, but of course they will just come 
back at Mr. Maher so that they have nothing whatever to 
lose. Inasmuch as Mr. Maher is the one who is gbing to 
suffer in this case, he has asked me to take it up with you 
in the hope that we may be able to make some sort of an 
adjustment of it. 

Of course, Mr. Maher feels that he was justified in put¬ 
ting this dirt in there in view of the fact that he was au¬ 
thorized to do it by the man who appeared to be in charge 
of the premises at the time. This man not only authorized 
them to put this dirt in there, but supervised it daily, show¬ 
ing where the dirt was to be put and how it was to be put. 

It would probably cause additional damage now to at¬ 
tempt to take this dirt out of there, so I do not know exactly 
what Mrs. Harriman would like to have done. Mr. Maher 
will be glad to distribute this dirt about the premises any 
wav Mrs. Harriman desires, or if she wants anv additional 
dirt filled in there, he will be glad to furnish her with all 
she wants. However, if she feels that she must have com¬ 
pensation, and nothing else will do, I wish you would give 
me the amount that she feels that she is entitled to and 
I will then be able to give vou an answer as to whether or 
not this can be settled without litigation. 

Mi*. Maher has no desire to embarrass either Mr. Baker 
or the Lipscomb Company by having a suit filed ajgainst 
them, inasmuch as he knows that tliev are not thb ones 
primarily to blame, and if there is any way of adjusting 
it amicably, we will do all we can to accomplish this end. 

I wish therefore that you would give me some indication 
of just what Mrs. Harriman would like to have done. 
31 Yerv trulv vours, 

WHELAN & O’CONNELL, 
By W. B. O’CONNELL. 

O’C/kr. 

Copies to: William P. Lipscomb Co., Inc., Washihgton, 
D. C. Mr. Raymond T. Baker, Washington, D. C. 
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November 17th, 1931. 

Blaine Malian, Esquire, 

Transportation Building, 

Washington, D. C. 

I ) ea r Mr. M a lla x : 

1 have had several conferences with Mr. Joseph P. Ma¬ 
her, regarding the Harriman claim, in the hope that we 
might be able to work out some plan that would be fair to 
everyone concerned. As I told you when you were here, 
1 believe that Mr. Maher, and he alone, is the one who is 
legally responsible for this situation, if anyone is. 

I still contend that there is some doubt as to the legal 
responsibility of Mr. Maher, in view of the fact that the 
agent of Mrs. Harriman supervised the distribution of this 
dirt and requested that it be put there, and I also have 
learned that this man is the same party who supervised 
the distribution of the dirt which was placed there by Mr. 
Pingree. 

However, Regardless of the question of legal liability, 
Mr. Maher submits these propositions: First, if Mrs. 
Harriman insists that the dirt be removed I will arrange 
to have Mr. Maher go down there any day she sees lit and 
have her, or her agent, mark off the dirt that is to be re¬ 
moved and lie will take it a wav doing as little damage as 
possible, and will then leave it to the Courts to determine 
what, if any damages, Mrs. Harriman has suffered. See- 
ondlv, Mr. Maher is willing to have J. H. Small and Sons, 
who I believe are recognized as the best landscape engi¬ 
neers in the District, together with Mr. William Frederick, 
a landscape architect of the United States Capitol, confer 
with Mrs. Harriman’s architect for the purpose of deter¬ 
mining whether or not this dirt should be removed, or 
whether additional dirt should be put in there so as to 
properly improve her place. If these people agree that 
additional dirt ought to be put there Mr. Maher will haul 
in whatever amount of dirt is necessary and will terrace it 
according to any plan they submit, without any cost what¬ 
ever to Mrs. Harrimam-- This latter proposition seems to 
me as fair and reasonable a one as' aYrv/man could offer, 
and to my mind gives Mrs. Harriman an opportunity to 
get the hole in the ground filled in without any costs what- 
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soever to her, which is an opportunity she probably will 
never get again. 

If Mrs. Harriman does not see tit to accept either one of 
these propositions, I do not see that there is anything left 
for you to do except to tile your suit and let it go to trial. 

Verv trulv yours, | 

W. B. O’CONNELL. 

O’C/kr. I 

i 

Copies to: J. H. Small & Sons, 1501 Connecticut Avenue, 
City. William P. Lipscomb Company, District National 
Bank Building, City. Mr. Raymond Baker, Wardm^n Park 
Hotel, City. j 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6298. Jane M. Maher, Executrix c. i a. of 
Estate of Joseph P. Maher, deceased, Appellant, vs. Flor¬ 
ence J. Harriman, otherwise known as (Mrs.) J. Borden 
Harriman. United States Court of Appeals for the district 
of Columbia. Filed Sep. 5,1934. Henry W. HodgesJ Clerk. 
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